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To study legal mobilization is to study the self-
understandings of particular actors, with particular values 

and goals, acting in particular social and political contexts. 
The key New Jersey school finance reformers were postwar racial liber-

als. While their parents had known economic depression and total war, they 
knew material abundance and the heady days of the civil rights movement. 
They had imbibed not only the optimistic spirit of that age—the hope that 
the American dream of freedom and prosperity could be extended to those 
who had always been excluded by racism and poverty—but also the convic-
tion that law and courts could be the engines of social change. After all, had 
it not been Brown v. Board of Education and the activism of the Warren Court 
that had poked and prodded a sluggish nation to eradicate a virtual apartheid 
system within its borders?

When these reformers’ acted, they acted in “the quintessential postwar 
suburban state.”1 As they surveyed New Jersey’s social geography in the late 
1960s, what they saw deeply disturbed them. What they saw was a hardening 
of lines separating people by race and class. Increasingly, and quite contrary 
to the great postwar promise of greater inclusion, they saw that rich and poor, 
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white and black, lived in separate political communities, attended separate 
schools, and, consequently, had radically unequal educational opportunities 
and life chances.

Early on, these reformers’ embraced a compensatory vision of education 
reform. Educational resources, they believed, should go disproportionately to 
the least advantaged. Throughout their long struggle, they remained commit-
ted to making law and policy embody their vision. This chapter and the next 
one describe how they eventually succeeded. It is in large part a story about 
successful legal translation—about egalitarianism made legal. 

However, even ultimate success in court would not produce automatic results 
in politics. For a long time, most observers of reform litigation have understood 
that the implementation of favorable court decisions depends on some form of 
political mobilization in support of them. Yet, right through the early 1990s, 
the New Jersey reformers were strangely unmindful of the political uses of liti-
gation and the broader need to mobilize political support for their effort. 

This chapter covers the period from origins of the reform effort in the 
late 1960s through the New Jersey Supreme Court’s 1985 decision in Abbott 
I. In the sections which follow, I highlight relevant features of the social and 
political environment, chart the emergence and evolution of litigation, and 
describe reformers’ educational vision and its bold translation into law in the 
framing of Abbott.

C O N T E X T S  F O R  AC T I O N :  L O C A L I S M ,  S U B U R B A N  P OW E R , 

R AC I A L  S E G R E G AT I O N ,  A N D  A N  AC T I V I S T  S U P R E M E  C O U R T

Localism and local control of education typically constitute the bedrock in most 
defenses of traditional school finance arrangements, and nowhere is localism 
more embedded than in New Jersey. What distinguishes Garden State local-
ism from localism elsewhere is New Jersey’s degree of political fragmentation 
and its long-standing identity as a suburban state, sandwiched as it is between 
New York City and Philadelphia. The increasing spatial and social isolation 
of racial minorities in small, poor cities has also been part and parcel of local-
ism and suburbanization in the postwar era. Along with Connecticut, New 
Jersey is now one of the two most suburban states in the country, in an era 
in which “suburban politics has come of age.”2 Localism, segmented suburbs, 
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and racial segregation gave rise to reformers’ efforts in Robinson and Abbott, 
and these forces constrain their efforts still.

New Jersey is a geographically small and densely populated. As of 1990, 
among the fifty states, it ranked forty-fifth in size, ninth in population (with 
about 8.5 million people), and first in population density (with 1,130 persons 
per square mile). With its 567 separate municipalities, New Jersey also has 
more local government per square mile than any other state. It also has over 
600 school districts, only 211 of which are K–12 and a third of which have 
fewer than 500 students.3

Historically, the state’s political tradition of “extreme localism” has been 
reflected in the weakness of state-level political institutions. Until World War 
II, the legislative branch dominated state government, and local political ma-
chines and business interests dominated the legislature. Consequently, New 
Jersey has always been a comparative laggard when it comes to broad-based, 
state-level taxation. New Jerseyans have always insisted on the primacy of lo-
cal property taxes, and they still do.4

In the postwar era, national elites and the federal policies they championed 
produced what historian Lizabeth Cohen has called a “consumer’s republic.” 
Cohen’s consumer’s republic signals “an economy, culture, and politics built 
around the promises of mass consumption, both in terms of material life 
and the more idealistic goals of greater freedom, democracy, and equality.” 
On Cohen’s account, New Jersey was something of the prototype of the new  
order—a “landscape of mass consumption,” of vast suburban expansion linked 
by limited access highways and dotted with shopping malls, on one hand, and 
of small, poor, declining cities, on the other.5 Between 1940 and 1960, New 
Jersey’s “overall population grew by almost 2 million” (a 50 percent increase 
over two decades), yet almost all of its major cities lost population.6 In 1930, 
New Jersey’s six largest cities (“the Big Six”)—Camden, Elizabeth, Jersey City, 
Newark, Paterson, and Trenton—were home to 30 percent of the state’s total 
population; in 1950, they still housed 25 percent. However, by 1980, only 13 
percent of the state’s population lived in the Big Six cities.7

Race and racism were intrinsic to the processes of mass suburbanization, 
as the expansion of virtually all-white suburbs went hand-in-hand with the 
influx and isolation of poor minority people in the urban centers. As blacks 
and, later, Hispanic groups moved in, manufacturing jobs and whites moved 
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out. The urban rebellions that rocked northern New Jersey in 1967 only ac-
celerated the exodus of whites from the cities.8

The population shifts and situation in Newark were typical of the state’s 
other cities. At twenty-three square miles, Newark is among the geographically 
smallest “large” cities in the country (Boston, by contrast, is forty-one square 
miles). African Americans comprised 11 percent of Newark’s population in 1940, 
17 percent in 1950, 34 percent in 1960, and 56 percent in 1970—“an overall 
increase of 466 percent during a period in which the city’s white population 
declined by 56 percent.”9 By 2000, although blacks made up only 13 percent 
of New Jersey’s total population, and Hispanics likewise 13 percent (for a total 
of 26 percent), combined they made up 83 percent of Newark residents.10 

Residential segregation in the cities produced urban school districts that 
were highly segregated. By 1970, African Americans and Hispanics made up 
72 percent of Newark students, while the percentage of minority students in 
Camden was 68 percent and in East Orange 83 percent. In 2000, the per-
centage of minority students in the Big Six school districts were as follows: 
Newark (91 percent), Jersey City (76 percent), Paterson (91 percent), Eliza-
beth (86 percent), Trenton (95 percent), and Camden (97 percent). In East 
Orange (total population 69,000), an old inner-ring “suburb” of Newark, 99.8 
percent of the students were nonwhite.11 Students in these districts, moreover, 
are overwhelmingly poor. By one commonly used measure, the percentage of 
poor students in the Big Six school districts were as follows: Newark (76 per-
cent), Jersey City (72 percent), Paterson (80 percent), Elizabeth (72 percent), 
Trenton (55 percent), and Camden (80 percent). In East Orange, 68 percent 
of the students were poor.12

As the New Jersey reformers set their face against the massive economic 
and demographic shifts of the postwar era, they could at least look to some 
new developments in the state’s constitutional and political order for signs of 
hope. During World War II, progressive elites spearheaded an effort to mod-
ernize the state constitution. The result was a new state charter, adopted in 
1947. The good-government reformers hoped that this new constitution could 
provide the institutional basis for enlightened management of public problems. 
Two of the new constitution’s central features were the strengthening of the 
executive and judicial branches of government.13 
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On the judicial front, Arthur T. Vanderbilt was the leading reformer. Van-
derbilt designed the new judicial system and then served as the state’s chief 
justice until 1957. The 1947 constitution established a seven-member Supreme 
Court, along with an intermediate appellate court to handle routine appeals, 
thereby allowing the high court to control its docket. It also provided that 
popular elections would play no role in judicial selection. In New Jersey, all 
justice and judges are appointed for seven-year terms, after which they may 
be (and almost always are) reappointed with life tenure until a mandatory re-
tirement age of 70.

Vanderbilt’s judicial philosophy combined the Hamiltonian view of ju-
dicial independence with a penchant for the sociological jurisprudence of 
the Progressive Era.14 In his opinions and extrajudicial writings, Vanderbilt 
“categorically rejected the standard canons of judicial restraint.” Vanderbilt 
founded and personified a tradition of progressive activism in the state judi-
ciary. Reflecting on Vanderbilt’s legacy in 1982, liberal Chief Justice Robert 
N. Wilentz (1979–1996) stated that “the experience still moves us” in that “it 
produced a refusal to accept rules that bear no present relationship to the needs 
of society.” A tradition of judicial activism was already well established when 
the New Jersey school finance reform effort got off the ground.15

W I N N I N G  I N  C O U R T,  L O S I N G  I N  P O L I T I C S

Viewed from a legal-realist perspective, the New Jersey reform effort had rather 
inauspicious beginnings. Armed with nothing but the tools of their trade, a 
few lone-ranger attorneys would seek to produce social change by judicial de-
cree. As a realist would predict, the immediate results would be disappoint-
ing. However, as the transition from Robinson to Abbott will show us, judicial 
opinions and even modest policy reforms can sometimes have profound radi-
ating effects over the longer term.

Robinson v. Cahill and the Public School Education Act of 1975

New Jersey’s school finance conflict began with an attorney in private prac-
tice in Jersey City named Harold Ruvoldt Jr. In the late 1960s, Ruvoldt had 
been following the emergence of school finance cases in other states. In 1969, 
he penned and circulated an article on the subject to be published in the state 
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bar journal. The corporation counsel for Jersey City had seen the piece and 
thought that his political bosses might be interested in backing a school finance 
lawsuit. After a few meetings, Ruvoldt and the local elected officials decided 
to go forward. They recruited officials from other municipalities to join them 
as plaintiffs, as well as eleven-year-old Kenneth Robinson of Jersey City.16 

In February 1970, they sued Governor William T. Cahill and other state 
officials in state court. Ruvoldt framed his complaint primarily in the equal 
protection and wealth neutrality terms then recently developed by the Coons 
team. Aside from pretrial discovery and a few conferences with the judge, Ru-
voldt’s case did not move forward until after the California Supreme Court’s 
1971 decision in Serrano v. Priest. After a brief evidentiary hearing involving 
school finance data, a Rutgers law professor entered the fray as counsel for the 
Newark chapters of the ACLU and NAACP. 

Paul Tractenberg was born and raised in Newark, New Jersey. After gradu-
ating from the University of Michigan Law School in 1960, he spent the next 
decade alternating between working at prestigious New York law firms and 
government jobs. In 1970, he joined the faculty at Rutgers-Newark Law School. 
Immediately after he arrived, Tractenberg began teaching a “clinically-oriented 
Public Education Law seminar” in which he and his students explored devel-
opments in education reform litigation.17 

When it came to school finance, Tractenberg was troubled by the reigning 
legal approach of wealth neutrality. He understood the appeal of the theory 
to sitting judges, but could not accept its implications in terms of protected 
rights and education policy. As he put it in a 1974 law review article explain-
ing his views, wealth neutrality “assured neither minimum levels of educa-
tion funding nor funding commensurate with educational needs.” Moreover, 
Tractenberg worried that Ruvoldt’s focus on wealth neutrality dovetailed too 
well with the real interests of the local elected officials standing behind the 
suit. On his view, they were concerned mainly with local property tax burdens 
and “taxpayer equity,” and not so much with the educational opportunities of 
poor urban children.18 

Tractenberg’s alternative view was that state constitutional law could and 
should recognize a substantive right to equal educational opportunity. Since 
1875, the state constitution contained a provision specifically addressed to 
education. This “T&E” clause, as it is known, stated, “The Legislature shall 
provide for the maintenance and support of a thorough and efficient system of 
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free public schools for the instruction of all children between the ages of five 
and eighteen.”19 Tractenberg had been using his law school seminars to trace 
out the history of this provision and to interpret its meaning. 

Tractenberg solved his problem with Ruvoldt by securing the participa-
tion of the Newark chapters of the NAACP and ACLU, which he successfully 
projected into the case as amicus participants. As counsel for these advocacy 
groups, Tractenberg participated fully in the appeal and subsequent remedial 
processes in Robinson.20

In January 1972, the trial court ruled in favor of plaintiffs. Judge Theodore 
Botter’s opinion held that the finance system violated (1) the equal protection 
of the laws under both federal and state constitutions, (2) the state education 
clause, and (3) the uniform taxation provisions of the state constitution. To meet 
federal and state constitutional standards, Judge Botter wrote, “the state must 
finance . . . education out of state revenues raised by levies imposed uniformly 
on taxpayers of the same class.”21 The trial court’s decision thus rested princi-
pally on the idea of unlawful discrimination. The current finance system dis-
criminated against both students and taxpayers in property-poor districts.

After the state appealed, plaintiffs successfully petitioned the New Jersey Su-
preme Court to hear the case immediately. The high court heard oral arguments 
in Robinson in January 1973 and rendered its decision on April 3, just twelve 
days after the U.S. Supreme Court handed down its decision in Rodriguez. 

Legal doctrine channels thought and action in certain directions, but it 
rarely dictates behavior or outcomes. The New Jersey Supreme Court’s deci-
sion in Robinson I did much to define the broad terms of debate over school 
finance policy for the next twenty-five years. The Court’s opinion embraced 
certain terms and concepts and made those authoritative in a limited sense. 
After Robinson I, anyone who wished to act in the domain of education policy 
had to situate arguments within the framework of the Court’s opinion. More 
specifically, Robinson I created and left unresolved a central tension over whether 
the state constitutional right to an adequate education should be defined pri-
marily in terms of spending inequality, on one hand, or in terms of substantive 
programs and educational content, on the other. That tension would continue 
to matter right through the first decade of the twenty first-century.

Writing for a unanimous Court, Chief Justice Joseph Weintraub did not 
pause over Judge Botter’s findings of fact. There were vast disparities in tax 
bases, tax rates, and educational expenditures across districts; these disparities 
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were largely a function of local district wealth; and, although money was not 
all that mattered, “the quality of educational opportunity” did “depend in sub-
stantial measure on the number of dollars invested.” The Court, however, did 
“not accept the constitutional thesis expounded by the trial court.” Following 
Tractenberg’s lead, the high court rested its decision squarely and solely on the 
state constitution’s education clause.22 

Chief Justice Weintraub began his explication of the meaning of the T & 
E clause with an account of its nineteenth-century origins. Although the state 
framers did not intend to require equal expenditures per pupil, he wrote, “we 
do not doubt that an equal educational opportunity for children was precisely 
in mind” (p. 294). But if equal educational opportunity did not mean equal 
expenditures, then what could it possibly mean?

To answer that question, Weintraub turned to Landis v. Ashworth, an 1895 
case interpreting the T & E clause. In Landis, the New Jersey Supreme Court 
had held that this provision “required equality within the intended range 
of that amendment, permitting local decisions only above and beyond that 
mandated education.”23 Weintraub has now taken us from the phrase equal 
educational opportunity to the idea that all must get some adequate level of 
opportunity before others might get more. But of what could this adequate 
education consist? How could that be defined?

Although the Court gave no clear answer, we must note the nature of such 
explication and guidance that it did offer. Three points are pertinent. First, 
looking again to Landis and aided by Tractenberg’s reading of it, Chief Jus-
tice Weintraub wrote that the content of the right to an adequate education 
had to be understood as one that evolved over time. What was adequate in 
1895 would not be adequate today, and what was adequate today might not 
be adequate tomorrow. Weintraub then tied this concept of evolution to more 
modern, functional language about education: “The Constitution’s guarantee 
must be understood to embrace that educational opportunity which is needed 
in the contemporary setting to equip a child for his role as a citizen and as a 
competitor in the labor market” (p. 295).

Second, Weintraub emphasized that it was the state’s duty to ensure that 
all students received a constitutionally adequate education: “Whether the state 
acts directly or imposes the role on local government, the end product must be 
what the Constitution commands” (pp. 294, 297). While this might seem an 
obvious thing to say about a provision in a state constitution—whom else does 
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it bind, if not the state?—it matters because it strikes a blow (at least in law) 
against local control. Although widely valued and institutionally entrenched, 
local control does not have constitutional status. Rather, it is but one means 
to a more important, constitutionally mandated end.

Third, when he turned finally to the question at hand—did the current 
finance system meet the constitutional standard?—Weintraub pointed in two 
seemingly different directions. On one hand, much of the opinion focused 
on “discrepancies in dollar input per pupil.” Dollar inputs were “plainly rel-
evant,” and the current funding law had “no apparent relation to the mandate 
for equal educational opportunity” (p. 296). On the other hand, the opinion 
also expressed the Court’s reservations about using money as the sole standard. 
It complained that “the State has never spelled out the content of educational 
opportunity the Constitution requires” (p. 295). The State’s job was to “de-
fine . . . the educational obligation” and “compel raising of money necessary 
to meet it” (p. 297).24

The Court’s opinion, then, was not exactly a model of clarity. It was hard 
to tell what the Court had in mind when it spoke of “what the Constitution 
mandated.” Would compliance require more equal expenditures across dis-
tricts? If so, how much more? Or was compliance simply a matter of raising 
the spending floor, without regard to the gap between rich and poor? If so, by 
how much? Or did the Court expect to see some combination of these two 
things? Or perhaps the focus on money missed the central point altogether. 
Maybe the main problem was the state’s failure to define the substantive con-
tent of a constitutionally adequate education and then to regulate to ensure 
its provision to all. In that event, the future funding scheme would have to be 
evaluated in these substantive, and as yet undefined, terms.25

Soon after its April 1973 decision, the Court gave the other branches of 
state government until December 31, 1974, to come up with a new finance 
system.26

Over the next three years, Robinson “involved all of the state’s institutions 
in a protracted minuet of pronouncements, proposals, and rejections.”27 For 
the most part, in politics the reform attorneys who initiated the process were 
consigned to the role of wallflower as the dance progressed.

The year 1974 came and went without any new legislation. Early that year, 
newly elected Governor Brendan Byrne proposed a new guaranteed tax base 
(GTB) finance plan and new revenue measures. However, legislators rejected 
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the governor’s plan as too costly and too much of a threat to localism.28 In 
1975, Governor Byrne aligned himself with the plaintiffs in Robinson and 
turned directly to the Court for help. A lawyer himself, Byrne not only filed a 
“motion in aid of judgment” but actually appeared before the Court to argue 
his cause. The Court declined to intervene, but it did set a new deadline for 
legislative action (October 1, 1975). This time, however, the Court included 
a “provisional remedy” to take effect in the event of the legislature’s failure 
to act. If there was no legislation, the Court would reallocate state education 
monies itself.29 After more intense wrangling and compromises, the legislature 
finally passed the Public School Education Act of 1975 (PSEA). The governor 
promptly signed the law and submitted to the high court for review.

Given its origins in Robinson I and the politics of localism, it is not surpris-
ing that the PSEA was a complicated piece of legislation. The high court’s hand 
could be seen in the law’s basic structure, if not in its overall spirit. Introduc-
tory language followed the Court by acknowledging that “the sufficiency of 
education” was “a growing and evolving concept.” The law then contained two 
basic components, which in their separation mirrored the tension in Robinson I 
between a focus on spending disparities, on one hand, and a focus on the sub-
stantive content of education, on the other.

Article II of the PSEA stated “goals” and set forth “standards” and “guide-
lines” for state-level administrative evaluation. The general goal of a thorough 
and efficient (or T & E) system was to provide “all children . . . , regardless of 
socioeconomic status or geographic location, [with] the educational opportu-
nity which will prepare them to function politically, economically, and socially 
in a democratic society.” Article II then set forth ten elements of this T & E 
system, including such things as “a breadth of program offerings,” “programs 
and supportive services for all pupils, especially those who are educationally 
disadvantaged,” and “adequately equipped, sanitary and secure physical fa-
cilities and adequate materials and supplies.” Article II included a sweeping 
delegation of power to the state department of education to further define and 
implement these provisions.

With its use of so many imprecise terms, terms like adequate, qualified, 
encouragement, and efficient, we might be tempted to dismiss Article II’s lan-
guage as so much meaningless verbiage. This would be a mistake. Even vague 
statutory language expresses and affirms certain normative ideals. As we will 
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see later in this chapter, in Abbott, the New Jersey reformers would make liberal 
and creative use of this language in building and presenting their case.

Article III of the PSEA set up a new school finance system. It endorsed a 
modified version of the GTB approach. The new apparatus was a “modified” 
GTB system because it incorporated various devices for limiting the cost and 
redistributive potential of equalizing access to higher tax bases. In essence, 
the PSEA guaranteed all districts a tax base per pupil somewhat above the 
statewide average tax base. It would be equalizing up to that point. Beyond 
that point, wealthy districts would be free to tax and spend as they wished, 
and they would still be receiving other forms of state aid.30

Another major component of the state school finance system existed entirely 
outside of the PSEA. Under the Teacher’s Pension and Annuity Fund (TPAF), 
since 1958, the state government has paid the full costs of teachers’ pensions 
and the employer’s (the school districts’) share of Social Security taxes. TPAF 
was counterequalizing in that it went disproportionately to wealthier districts 
with better-compensated staff. Over the next two decades, TPAF would ac-
count for a growing share of state educational aid, reaching 22 percent of all 
state aid by the late 1980s. In response to Abbott II (1990), the state proposed 
to shift responsibility for the costs of teachers’ pensions to local school dis-
tricts. The proposal for this TPAF shift would be one great source of contro-
versy in the broader political backlash against Abbott. It would also be at the 
center of the New Jersey’s reformers’ adroit political maneuvers in response 
to that upheaval.31 

At the end of 1975, Tractenberg and a few other “urban reformers” who had 
by then joined him “objected strenuously to the program the legislature had 
just enacted.” They argued “that the new financial provisions were unrelated 
to the educational needs of students; and they protested that the hard-pressed 
urban areas . . . were not notably better off under this plan than under the one 
that had been declared unconstitutional in 1973.”32 With Tractenberg attack-
ing the PSEA and Governor Byrne and legislative leaders defending it, a badly 
divided New Jersey Supreme Court upheld the new law as “facially valid.”33 
However, the Court punctuated its per curiam opinion in Robinson V with 
doubts, reservations, and expressions of openness to future litigation. The pro-
tracted interbranch battle that followed its 1973 decision, the opinion notes, 
made a “speedy decision” ending the conflict “desirable.” “Parenthetically,” the 
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court quickly added, “whether [the Act] may or may not pass muster as ap-
plied in the future to any individual school district at a particular time, must 
quite obviously await the event. Only in the factual context then presented 
and in light of circumstances as they then appear could such a determination 
be made” (p. 131). These themes of reluctance and lack of closure set the terms 
for the rest of the opinion.

Why, then, was the PSEA constitutional? The Court gave two related rea-
sons. First, the legislature had followed the Court by declaring that the suffi-
ciency of education was an evolving concept. It had acknowledged “that what 
seems sufficient today may be proved inadequate tomorrow.” (p. 133). Second, 
the Court noted the potential for educational improvement under the regula-
tory provisions of Article II of the Act: “The fiscal provisions of the Act are to 
judged as adequate or inadequate depending upon whether they do or do not 
afford sufficient financial support for the system of public education that will 
emerge from implementation [of Article II]” (p. 136). While plaintiffs’ objec-
tions were not without merit, the new law “had taken a positive step to more 
nearly equalize per pupil tax resources” and “to eliminate gross disparities in 
per pupil expenditures” (p. 137).

Even with the Court’s reluctant blessing of the PSEA, the Robinson saga 
was not quite over. In passing the new measure in 1975, the legislature had 
deferred action on a revenue measure needed to fund it. After the legislature 
balked once again by failing to find the tax revenues, the Court issued an or-
der closing the schools. Finally, in July 1976, the legislature approved a new 
state income tax to fund the PSEA, thereby bringing the Robinson case to 
an uneasy close.34

A few reform-oriented lawyers initiated Robinson to redirect educational re-
sources to New Jersey’s beleaguered cities. In the end, they had little to show 
for their efforts. Throughout the legislative process, they lacked the resources 
needed for effective participation in the political arena. They were forced to 
watch from the sidelines as Governor Byrne took up the mantle of reform only 
to be beaten back by legislators responsive to local, suburban interests. As one 
reform attorney put it, “in Robinson, we won a ticket to the game, but we hadn’t 
played much.”35 On the other hand, Robinson V threw open the courthouse 
doors for another legal challenge, albeit after some time elapsed to see how the 
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new law would work. Tractenberg and some new colleagues started thinking 
about their next case the day after Robinson V came down. Their delibera-
tions over the next few years would proceed in an interest group and political- 
institutional context remade by the Robinson cases and the PSEA.

After Robinson and the PSEA: Feedback Effects

For the past forty years, political scientists have been taken with the idea that 
political institutions and public policies are productive of political under-
standings, interests, and relationships and not merely the reflective outcome 
of these things. This was certainly true of the Robinson cases and the PSEA. 
Robinson and the PSEA created conditions and set other processes in motion 
that would allow the New Jersey reformers to deploy expanded resources in 
the future. These changes, in turn, facilitated a deeper, more sustained kind of 
legal mobilization in Abbott v. Burke, compared to the Robinson effort. They set 
the stage for reformers’ creative translation of their compensatory educational 
vision into legal terms. Four interrelated developments are worth noting.

The Education Law Center. In 1973, Tractenberg secured funding from the 
Ford Foundation to establish the Education Law Center (ELC) in Newark, New 
Jersey. At the time, Ford was pouring money into burgeoning public interest 
law movement. Robinson I’s national prominence as the next frontier of school 
finance litigation facilitated Tractenberg’s solicitation of funding from Ford. 
The ELC would become the hub of school finance reform in New Jersey.36

Tractenberg took a leave of absence from Rutgers Law School to serve as the 
ELC’s executive direction for three years. In 1975, he hired a young Harvard 
Law graduate named Steve Eisdorfer. Eisdorfer had just completed a year as the 
law clerk to Morris Pashman, the most liberal New Jersey Supreme Court justice 
in the 1970s. Tractenberg and Eisdorfer established linkages between the ELC 
and other organizations in the national school finance reform network, such 
as the National Urban Coalition and the Lawyers’ Committee for Civil Rights 
Under Law. After Robinson ended in 1976, the ELC lawyers held ongoing meet-
ings with other attorneys, both national and local, and citizens’ groups in order 
to coordinate monitoring activities under the new law and to brainstorm about 
their next legal challenge. I will return to these deliberations below.37 

A Local School Finance Research Community. The ELC attorneys strongly 
suspected that the PSEA’s finance provisions would do nothing to reduce 
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educational spending disparities across rich and poor districts. But of course 
the actual operation of the new law would have to be followed. The reformers 
would have to know not only how the law operated, but also why it operated 
the way that it did. While following the money may sound simple, we must 
bear in mind that a school finance system involves a great deal of complexity. 
Money comes from every level of government, via various policy mechanisms. 
Policies and formulas interact with broader economic developments, especially 
in housing and real estate markets, and work their consequences through a 
bevy of individual choices made by both public officials and private citizens. 

Fortunately for the ELC attorneys, the PSEA gave rise to a small, local 
research community devoted to studying the finance law’s actual operation. 
Within a few years, the research confirmed the reform attorneys’ claims about 
how the new law would in fact work. Two of the school finance researchers, 
Margaret (“Peg”) Goertz and Ernest Reock, would go on to serve as consultants 
to the ELC and as plaintiffs’ expert witnesses on finance policy throughout 
the Abbott litigation.

In March 1978, a report written by Goertz concluded that, under the PSEA, 
“[t]he basic distribution pattern for [state] aid was unchanged.” The new law 
“had no impact on disparities among districts in per pupil expenditures,” and, in 
fact, disparities between very rich and very poor districts had actually widened. 
A year later a separate analysis by Reock concluded that the PSEA’s “impact on 
fiscal equity” had “run its course.” The wealthier districts could still outpace 
others in the amount of expenditure increases, a trend being exacerbated by 
shifting property values in favor of the already better-off districts.38

State Regulation and Citizens’ Participation. Just as the PSEA’s finance pro-
visions attracted attention, so too did its regulatory language and processes. 
The law’s delegation of substantial power to the State Department of Educa-
tion made administrative implementation into a battleground. 

In 1977, a local foundation called the Fund for New Jersey organized a co-
alition of business and religious leaders into a group called Schoolwatch, Inc. 
The impetus for Schoolwatch came from Gordon MacInnis, the Fund for New 
Jersey’s executive director. MacInnis had been a state assemblyman from wealthy 
Morris County during the Robinson conflict. He had been dissatisfied with the 
dilution of the regulatory language and standards in the PSEA as the legislative 
process went forward. MacInnis secured foundation support to provide School-
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watch with an office and a small staff. Schoolwatch then hired Herbert Green, an 
education activist from Plainfield, as its director. Schoolwatch’s mission was to 
foster citizens’ participation in state-level education politics and to monitor the 
state board of education’s implementation of the new law. The ELC attorneys 
became active participants in this coalition. Over the next several years, Green 
and Tractenberg religiously attended state board of education meetings.39

Allies within the State Education Department. The PSEA thus created a new 
bureaucratic arena for conflict over the substance of state education policy. 
Within the bureaucracy itself, a conflict soon developed over the nature of the 
new regulatory system. Some of the officials on the losing side of that conflict 
would soon ally themselves with the ELC’s reform project and one in particu-
lar, Tom Corcoran, would provide valuable support for the Abbott litigation 
as a consultant and expert witness.40

By the late 1970s, then, there was an expanded network of advocates and policy 
experts orbiting around the new set of institutions and policies formed by the 
Robinson cases and the PSEA. The new environment was in part a product of 
reformers’ own efforts. The environment offered a delimited set of opportunities 
and constraints. The next section situates us with reformers immediately after 
Robinson as they licked their wounds and contemplated their next steps.

L E G A L  M O B I L I z AT I O N  A N D  L E G A L 

T R A N S L AT I O N  I N  A B B OT T  V.  B U R K E

In this new context, the lawyers at the center of finance reform—Tractenberg, 
Eisdorfer, and, later, Marilyn Morheuser—asked themselves two general ques-
tions. First, why had the Robinson litigation failed to produce their desired 
policy outcomes? The central beneficiaries under the PSEA were poorer and 
middle-income suburban school districts and taxpayers, and not poor minor-
ity children in the cities.41 What had gone wrong? What lessons did reformers 
draw from this experience? Second, in light of these lessons, what kind of ap-
proach should they take the next time around? How should they frame their 
next legal challenge? What broader process of change did they envision? 

Reformers’ responses to these two questions reflected two central features 
of their substantive and legal ideologies. First, they were strongly committed 
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to making the law embody their compensatory vision of education. Second, 
they were highly legalistic in their approach to law, politics, and social change. 
Their substantive ideological commitments and their legalism went hand-in-
hand. One constantly informed and reinforced the other.

When they thought about Robinson, they thought in terms of law and reform 
litigation, which they conceptualized in a legalistic way. The bad outcome in 
Robinson was a function of how the case was framed, litigated, and decided. It 
was not a function of a lack of supportive political organizations and alliances. 
The solution involved bringing better reform litigation that would make the 
law say what they wanted it to say.

The portrait that emerges is of a reform effort with a particular mix of 
virtues and defects. The New Jersey reformers did eventually succeed in mak-
ing law say what they wanted it to say. Given the egalitarian content of their 
vision, and given the doctrinal legacy of Robinson, this success on the legal 
translation front was no small feat. However, at the same time, legalism had its 
particular manifestations and likely costs. Reformers, perhaps, missed many 
opportunities to build a political support structure for the litigation and the 
realization of their ultimate goals. 

Bare Statistics and Basket Cases

After Robinson ended in 1976, Tractenberg returned to Rutgers Law School, and 
Steve Eisdorfer took over as acting director at the ELC. The two lawyers and 
their colleagues and allies drew some lessons from their recent experience. For 
one thing, as Eisdorfer put it, “We all agreed that the next case would have to 
be much more fact specific.” He continued: “The record in Robinson consisted 
entirely of statistical data and expert testimony. It was OK as far as it went, 
but between 1972 and 1975, this record had gotten very cold and dry indeed 
. . . There were bare statistics without any sense of the meaning for teachers and 
students in the classroom.” Another concern was that “some way had to be found 
to keep the spotlight on the needs and interests of the urban, minority, poor 
children.” They had “faded into the background” as Robinson progressed.42

Eisdorfer and Tractenberg mulled over two possible kinds of cases, or some 
combination of them. Both followed logically from Robinson, but neither was 
entirely satisfactory. Ultimately, the ELC rejected both options in favor of a 
third approach. 
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The first option promised to zero in on the poor urban centers. In Robinson, 
the Court had held that the state constitution’s education clause guaranteed 
all children an “adequate level of education,” even if the Court was not quite 
sure about what adequacy meant. The Court had also said that, whatever ad-
equacy was, it was the state’s responsibility to ensure its provision. Reformers 
considered bringing a case focused solely on one or more urban districts. Such 
a case could make vivid the meaning of inadequate resources for teachers and 
students in classrooms. Reformers called this first option “the basket case case.” 
Some districts were simply basket cases. Children were not learning there, in 
large part due to a lack of funds and other resources. Whatever the cause of 
the problems, moreover, it was already the law of the state that it was the state’s 
responsibility to fix them. It was exceedingly difficult to say what “adequacy” 
was, but surely judges could be convinced that what was happening in the poor 
urban districts was not it; they would know it when they didn’t see it. 

However, reformers worried that this case featuring the plight of poor ur-
ban children might instead put the spotlights on the poor administrative prac-
tices of adults in the urban districts. The poorer urban districts qua districts 
were big and messy, marked by a fair amount of political intrusion of the bad 
kind. The state could defend against such a case by claiming that there would 
be more than enough money, if only it were wisely spent. Even if reformers 
could keep this case from getting bogged down in the mud of school district 
politics, they still worried that it would not focus enough attention of relative 
disparities. Relative inequality was in itself an injustice.

All of these concerns led reformers to consider a second option, which 
they called “a traditional school finance case.” Although it had not required 
the absolute equalization of resources, in Robinson V the Court had said that 
it expected to see the elimination of gross disparities in tax rates and expendi-
tures. The PSEA had reduced disparities for some districts to a small extent, 
but disparities between the poor urban districts and the wealthiest districts 
had actually widened. Thus, a traditional school finance cases could begin with 
the betrayal of Robinson’s promise of more relative equality. It could then go 
on to make the usual claims about the link between a lack of money and con-
stitutionally inadequate education. However, to reformers, this felt too much 
like a replica of Robinson. While it highlighted systemic inequalities, it might 
offer nothing special for the poor urban children.
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In 1979, Eisdorfer left the ELC to take a position in the state’s Office of 
Public Advocate.43 The ELC then hired Marilyn J. Morheuser as its execu-
tive director.

Marilyn Morheuser and the Compensatory Vision in Translation

Although born in 1924, Marilyn Morheuser was decidedly a child of the 1960s. 
For roughly the first half of her adult life, Morheuser was a Catholic nun in a 
teaching order called the Sisters of Loretto. In the early 1960s, her work took 
her to Milwaukee, Wisconsin. In 1963, she left her religious order and became 
a civil rights activist. Morheuser, who was white, edited a black newspaper, 
worked at a settlement house running a Head Start program, and, finally, 
signed on as a researcher and political organizer for the local chapter of the 
NAACP. At the NAACP, she worked closely with lawyers on the Milwaukee 
school desegregation case. In 1970, at the age of forty-six, taken with law’s 
role in struggles for change, Morheuser entered Rutgers-Newark Law School. 
After graduating, she held jobs at a public defenders’ office, at the ACLU, and 
at the state’s Office of Public Advocate.44

When she took over the reins at the ELC, Morheuser joined a reform net-
work that already embraced an ideological vision, which she shared and to 
which she was totally committed. This vision emerged out of the evolution of 
school desegregation conflicts in the mid-1960s. Around that time, it became 
clear that school desegregation would falter unless its pursuit was combined 
with the upgrading of urban schools increasingly marked by de facto segrega-
tion. For many of its proponents, school desegregation was a means to the end 
of equal educational opportunity, which in turn was one main building block 
in the battle to end racial subordination. The upgrading of poor urban schools 
would be needed before desegregation in Northern cities would be politically 
feasible and, in any event, a high-quality education for poor minority children 
was a pressing matter of justice in itself.45

The compensatory vision begins at the core of nested inequalities in Ameri-
can society and its public schools. Racial segregation combined with poverty 
stigmatize and degrade their victims, doing particular harm to the psyches 
and self-development of poor minority children. The social conditions of the 
urban poor—a lack of good jobs and high unemployment; substandard hous-
ing; poor nutrition and health care; teenage childbearing, mother-only families, 
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and family instability; neighborhoods marked by crime and violence—grind 
them down. 

Public schools should compensate for these societal disadvantages and 
their attendant harms. Ideally, the school should “wipe out” disadvantages. 
However, schools for the urban poor are typically dreadful places that only 
“compound the harm.” At the root of educational failure is a lack of the ex-
tensive resources needed to give poor minority children a fighting chance to 
compete with relatively advantaged children. Compared to the rich, the poor 
need much, much more, but what they get is much, much less.46 

The problem of the precise legal theory of the next case remained when 
Morheuser arrived at the ELC in 1979. Reformers had resisted both the basket 
case and traditional school finance cases because neither really did the work 
they wanted their next case to do. They wanted their case to be about “relative 
needs, and resources available to meet those needs.” However, the seemingly 
unavoidable message of Robinson was that the constitution’s education clause 
guaranteed only some floor, some sufficient level of educational opportunity, 
beyond which local districts were free to tax and spend as they wished and 
could afford. Morheuser responded to this problem by letting her compen-
satory vision structure her approach to the authoritative discursive materials 
available from Robinson and the PSEA. 

Morheuser’s logic began with a first step clearly authorized by Robinson. 
As noted above, the Court had expressed a concern about what it referred to 
as “gross disparities,” and the gap between the poorest and richest districts 
had actually widened. The first part of the case would be a traditional school 
finance analysis of tax bases, tax rates, and expenditures per pupil, statewide, 
with more detail and focus at the top and bottom of the distribution of districts. 
But it was not at all clear from Robinson that tax and expenditure disparities 
alone would be a sufficient legal basis to invalidate the new finance system. 
Any case would have to take the difficult second step of linking resource lev-
els or disparities to a denial of something called a “constitutionally adequate 
education.” This adequate education was one that equipped the child for citi-
zenship and participation in the labor market. The ELC’s other two options 
had foundered over this second step. “Adequacy” was free-floating and up for 
grabs. Moreover, adequacy’s imprecision only reinforced the sense that it was 
something for legislators and educators to define, and not for courts. 
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Morheuser’s bold stroke of legal translation involved pursuing this second 
step (linking finance to adequacy) through the lenses of the compensatory vi-
sion and its emphasis on relative needs. She paired selected poor urban school 
districts with nearby wealthy suburban ones and then gathered massive evi-
dence to construct detailed, point-by-point comparisons between them. In 
this way, the central legal notion of “adequacy” could be individualized and 
pinned down. The meaning of an adequate education for poor minority chil-
dren in the urban districts could be explicated in two ways: first, against the 
backdrop of their impoverished social environment; and, second, by reference 
to the background social conditions of and educational resources provided to 
already advantaged children in the state’s wealthiest suburbs. 

The regulatory norms in the PSEA could then be invoked and given 
meaning within this broader comparative social and educational frame. For 
example, in the abstract, one might wonder what it would mean for a school 
district’s to offer “a breadth of programs” or “adequately equipped, sanitary, 
and secure facilities.” But if we hold these terms in mind and then take a tour 
of schools in, say, Camden and its wealthy suburb of Cherry Hill, or Newark 
and its wealthy suburb of Millburn, then the vague normative standards can 
take on rather concrete meanings.47 Morheuser’s strategy, in other words, in-
volved burrowing into Robinson and the PSEA and coming out with a “rep-
re sentation” of “facts” ordered by her vision. The hope was that one could 
thereby emerge from the doctrinal materials with new meanings attached to 
the old authoritative legal terms. 

This fact-driven strategy was risky. Risk taking is a crucial and often over-
looked factor in bold legal mobilization and legal translation. It would take a 
great deal of time and money to execute such a fact-heavy case. More impor-
tantly, a plausible response to the whole argument—and one that the state did 
in fact make, again and again—was that Morheuser’s key comparisons and 
evidence at the extremes were irrelevant. For state officials, the constitutional 
standard was about ensuring minimal adequacy, and the fact that some dis-
tricts had more and better than other districts was entirely beside the point. 
On the constitutional standard, the Court had spoken. All that was required 
was a constitutionally adequate education. 

The early part of the Abbott litigation would be taken up with this crucial 
battle over the proper constitutional standard and whether Morheuser would 
even be allowed to present her case as she had framed it. 
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The ELC’s Legalism and Its Manifestations

Throughout this book, I have claimed that the ELC lawyers took a legalis-
tic approach to law, politics, and change. Of what exactly did their legalism 
consist? What were its manifestations and implications? Their legalism can be 
observed in three main ways. 

First, until the early 1990s, the ELC never sought to use its litigation to 
organize new groups or to otherwise mobilize potential constituents in poli-
tics. Legal mobilization is not just about the mental roadmaps involved in 
legal claiming. It also involves a good deal of doing. In Abbott, the ELC had 
to engage in all of the communications and actions needed to build a mas-
sive factual case about the meaning of vast resource disparities at the district, 
school, and classroom levels. By the time the case was ready for trial in 1983, 
the ELC had interviewed some 500 people—teachers and administrators from 
twenty-five school districts as well as scores of policy experts. 

The question that a realistic perspective on law and change poses for the 
ELC’s legalism is a counterfactual one about political mobilization and its 
consequences: Would it have made sense to build into all of this activity an 
effort to found a citizen’s group or to form some sort of coalition to promote 
and stand behind the litigation as it proceeded? How would things have gone 
if citizens had interacted in the process of promoting reformers’ substantive vi-
sion in politics?48 As it happened, reformers strongly believed that they were in 
court in the first place because democratic politics had nothing to offer them. 
Indeed, political engagement and political conflict would only jeopardize their 
litigation project. Winning the right kind of court victory would have to be 
prior to any political engagement.49

Second, the ELC’s legalism can be seen in the fact that it affirmatively 
wanted nominal, or phantom, clients. Morheuser secured authorization from 
their parents to represent twenty school children from four poor urban school 
districts (Camden, East Orange, Irvington, and Jersey City). She and the ELC 
would speak for the poor children and not for any adults capable of articulat-
ing their own views and acting in politics. The poor children would be the 
plaintiffs. Of course, the poor children themselves disappeared from view soon 
after the initial press conference announcing the litigation. The ELC thereby 
enjoyed the moral authority of speaking for poor victimized children without 
having to answer to any live political organizations or formations about its 
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litigation strategy and that strategy’s relationship to politics. Conceivably, poor 
urban school districts qua districts and/or other advocacy groups could have 
been made plaintiffs in the litigation and thereby mobilized to inform the le-
gal strategies and to act in politics. But the ELC’s legalism placed a premium 
on a pristine legal case controlled by the reform lawyers. Of school districts 
and other advocacy groups, Morheuser said: “We wanted their help [with the 
litigation], but we did not want them in as parties.”50

Third (and related to the desire for nominal child plaintiffs), the ELC’s 
legalism drove its strategic evasion of questions about administrative capaci-
ties and practices in poor urban school districts. I will refer to this evasion as 
the ELC’s “dance on the urban school districts.” It is undeniable that, by and 
large, these districts were troubled. Anyone who knew anything about their 
administrative and teaching practices would at least reasonably wonder whether 
any amount of additional money could make any difference, in the absence of 
long and potentially painful local processes of capacity building and adminis-
trative reform.51 Now, presumably, advocates for the poor children would have 
to be honest about these administrative problems. Indeed, one would think 
that they would have to make these problems their own, that they would have 
to acknowledge, analyze, and somehow try to mitigate or solve them.

However, Morheuser and her ELC colleagues had a big strategic problem 
when it came to the question of urban school districts’ administrative capaci-
ties. Morheuser knew very well that “mismanagement, waste, and corruption” 
would be the key theme of the state’s defense in Abbott. There was more than 
enough money for adequacy, the state officials would say, but for the fact that 
local urban officials routinely squandered it. In any event, there was no point 
in increasing funding for dysfunctional districts; the additional money would 
only be wasted. Moreover, with considerable justification, Morheuser viewed 
the projection of this argument by state officials as done in bad faith. State 
officials did not really care about helping urban districts do a better job of 
teaching poor minority children. And their mantra of waste and corruption 
was not without its racist overtones. The districts that were uniquely guilty of 
incompetence and corruption were always and only the minority-controlled 
ones. Many financially strapped suburban districts managed to produce good 
results with an average level of resources. Poor urban districts could do the 
same, the state argued, if only they were run and staffed by people with dif-
ferent moral and cultural values.52
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In light of this racially charged dimension to her legal case, Morheuser 
determined to remain steadfastly “agnostic” (her term) on the administrative 
capacity and competence issue. Rather than openly acknowledging and engag-
ing in the debate about the causes of the problem and its possible solutions, she 
and the entire ELC support network remained silent on it, both in court and 
in politics. In court, Morheuser simply answered the state’s mismanagement 
defense with the legalistic claim that it was the state government’s “mandated 
constitutional responsibility” to fix any problems, if indeed there were any. 
In politics, Morheuser put the word out that the reform network should not 
criticize urban districts for their policies and practices or otherwise highlight 
the issue. To do so would jeopardize the lawsuit’s prospects for success. When 
it came to problems of district-level management, she would say, “That’s the 
state’s case. Let them make it.”53 

This strategic evasion in service of the lawsuit made some sense. Not only 
did it serve the cause in court, but, going forward in Abbott, it also helped 
Morheuser establish herself as a spokesperson for all the poorer urban districts. 
One reformer described the ELC’s relationship to urban districts as “uneasy 
and ambivalent” during the early 1980s.54 After all, the ELC did not want to 
be too closely identified with the districts qua districts. But over the course of 
the litigation, the adults involved in the urban districts did come to recognize 
Morheuser and the ELC as their representative. In establishing her legitimacy 
as someone entitled to speak for these districts, it could not have hurt that 
Morheuser took a hands-off approach to the question of local district respon-
sibility for spending funds wisely. The strategic evasion thus had both legal 
and political benefits.55

On the other hand, the ELC’s hands-off approach on urban districts’ ad-
ministrative capacities entailed an abandonment of the field of debate over the 
issue by the friends of a more egalitarian and better system. State defendants 
were then free to define it and to project their interpretation of it. And they did 
that through actions as well as words, through how they defended against Ab-
bott and how they intensified state monitoring and regulation of urban school 
districts. The problem of making sure that additional funds could be wisely 
spent, and that they would be widely perceived to be wisely spent, haunts the 
ELC’s project to this day.56

In the Kentucky case, we will see that reformers faced this same charge. Poor, 
rural (and virtually all-white) school districts in Eastern Kentucky, critics said, 



8 4  e g a l i t a r i a n i s m  m a d e  l e g a l

were rife with incompetence and corruption. And, in Kentucky as in New Jersey, 
there was at least some truth to the charge. However, the Kentucky reformers 
responded not by evading or minimizing the issue, but by taking it up head-on; 
they made the need for administrative reform part of their own cause. 

Abbott v. Burke: Stiff Opposition and Procedural Tribulations

In February 1981, the ELC filed its complaint in Abbott v. Burke. It represented 
twenty schoolchildren from the poor urban districts of Camden, East Orange, 
Irvington, and Jersey City. Thirteen were black, six were Hispanic, and one, 
Raymond Arthur Abbott, was white.57 Plaintiffs sought class certification to 
represent all children in the four school districts. In Robinsoņ  the complaint 
said, the New Jersey Supreme Court had held the quality of education did 
depend on the level of financial resources and that gross disparities were im-
permissible. It continued:

In 1980 the situation has not changed . . . In financial resources available for educa-
tional facilities, services, and programs, disparities between plaintiffs’ districts and 
districts having high property values and high expenditures are even greater in 1980 
than they were under the prior unconstitutional scheme. As compared to children 
in wealthier districts, children in the plaintiff class attend school in older, poorly 
equipped facilities, frequently in disrepair; they have fewer and lower paid teachers; 
they have less adequate program offerings. Yet, plaintiff children have demonstrably 
greater educational needs, as evidenced by large numbers in need of compensatory 
and bi-lingual education, and by low test scores, high dropout rates, and low college 
attendance . . .

Those children deprived of equal educational opportunity under New Jersey’s 
school finance scheme are the neediest children in the State. Plaintiff children are 
predominantly minority and poor. They live in urban centers where unemployment 
is high and many families are on welfare. Their personal poverty coincides with the 
poverty of their school districts.58

When the ELC initiated Abbott, Ronald Reagan had just been sworn in as 
president. In New Jersey in 1981, eight years of Democratic rule would soon 
come to an end. In the gubernatorial election that year, Republican Thomas 
Kean eked out a narrow victory over Democrat James Florio. Kean, the scion 
of a wealthy New Jersey political family, came into office with his own highly 
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developed ideas about education reform. He wanted to be known as “the edu-
cation governor.” In 1982, Kean appointed Saul Cooperman as his commis-
sioner of education. Kean and Cooperman were early and vigorous supporters 
of the “educational excellence” movement of the 1980s, and they constructed 
the state’s defense in Abbott accordingly.59 

For Kean and Cooperman, money was not the central problem for ur-
ban education, and it was a grave mistake to regard increasing spending as 
the central solution. In their view, the ELC’s lawsuit sought more money so 
that incompetent people could spend it doing the same old things that had 
not worked. They argued that spending more money in poor cities was not 
merely futile but actually perverse. It would make things worse, not better. 
More broadly, the ELC’s effort smacked of the academic permissiveness of 
the 1960s and 1970s, the very vision they were committed to overthrowing. 
It simply diverted everyone’s attention from the true building blocks of excel-
lent education: high expectation and standards, high quality teaching of core 
academic knowledge and values, respect for authority and strict discipline, 
and administrative accountability secured through testing. For their part, 
they believed that their reform agenda was a morally superior path for poor 
children in the cities.60

Christopher Jencks has called this traditional view a “moralistic” or “meri-
tocratic” approach to equality of educational opportunity. Everyone plays by 
the same “high standards” rules. Achievement is to be rewarded, and failure 
punished. The schools are part of the competition in a competitive society, 
not prior to it; they are judges of academic performance, not coaches bringing 
everyone up to the starting line to run the footrace.61 

Thus, in the Abbott case, two diametrically opposed educational ideologies 
squared off against each other. Kean and Cooperman would fight Abbott tooth 
and nail. Kean, an adroit politician, went on to win reelection easily in 1985. 
Over their eight-year reign, he and Cooperman pursued their own vision of 
“excellence,” enacting many standards-based and regulatory reforms.62

The first battle in Abbott involved competing interpretations of Robinson’s 
ambiguous legacy, as well as a related conflict over the proper institutional 
process for hearing and resolving reformers’ challenge.

The state’s answer in Abbott challenged reformers’ effort to reframe the 
meaning of a constitutionally adequate education. Robinson V  had upheld the 
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facial validity of the PSEA. It did not require the equalization of resources, 
provided that all students had access to a constitutionally adequate education. 
Finance arrangements were to be evaluated in terms of whether they met this 
standard. Moreover, the regulatory norms and oversight in the PSEA were the 
primary mechanism for the solution of any problems. The state’s strategy was 
to put the spotlight on the urban districts standing alone, in isolation from 
the rest of the system. 

As a legal matter, the state argued, a logical sequence of questions followed. 
Was education in any given urban district really inadequate? If so, why? If the 
answer to this “why” question at least in part involved administrative incom-
petence, then perhaps targeted administrative interventions could provide a 
remedy, thereby making education in that particular district adequate. Even 
if the answer was a lack of resources, the PSEA already empowered the com-
missioner of education to order local districts to increase their budgets to meet 
constitutional standards. This legal analysis eventually gave rise to a claim that 
the reformers should seek administrative remedies under the PSEA before they 
should be heard to challenge it writ large. 

The state supported this legal analysis with two empirically driven argu-
ments. First, it appealed to cost–quality studies for the proposition that money 
was not systematically linked to better outcomes. Second, as noted above, it 
claimed that mismanagement, waste, and corruption accounted for any defi-
ciencies in urban education. It also undertook regulatory investigations and 
audits in the four urban districts from which the ELC drew plaintiffs.63

The ELC and the state spent all of 1982 and most of 1983 engaged in pre-
trial motions and discovery. With a trial date finally set for December 1983, 
the state moved the trial court for summary judgment and to dismiss the case. 
The state’s central argument here was that the PSEA already empowered the 
commissioner of education to hear complaints arising under the school laws. 
Because the ELC’s complaint was one such, it being essentially a claim that 
education in certain districts was constitutionally deficient, reformers should 
have gone first to the State Department of Education for relief. In other words, 
the plaintiffs had failed to exhaust their administrative remedies. 

In November 1983, trial judge Virginia Long granted the state’s motion 
to dismiss. The “plaintiffs’ claim that there is no administrative remedy,” she 
held, “puts the cart before the horse.”64 The ELC viewed this dismissal as fatal 
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to its entire project. In rejecting as premature its facial attack on the finance 
system and relegating it to an administrative proceeding that would focus 
solely on particular urban districts, the trial judge had placed them squarely 
on the ideological terrain they had worked so hard to avoid. The judge had, 
in effect, made the urban school district qua districts parties to the litigation. 
Moreover, as a practical matter, the ELC would face a proceeding in which 
their adversaries would control the conduct of the trial. Morheuser appealed 
the trial judge’s order, of course, and she did so with an extensively developed 
factual case that was trial ready when it got bounced out of court.

In May 1984, the state’s intermediate appellate court reversed the trial 
court’s decision. It held that Robinson V had indeed contemplated just this 
sort of legal challenge to the PSEA and that the case should be heard in the 
first instance by the courts.65 State defendants then appealed to the New Jer-
sey Supreme Court.

 “Relative Needs” Gains a Strong Foothold: The Court’s Opinion in Abbott I

The New Jersey Supreme Court heard oral arguments in Abbott I in November 
1984. By then, the Court had emerged as the boldest and most intellectually 
formidable liberal high court in the United States. In fact, at that very mo-
ment, it was embroiled in a pitched battle with elected officials and a majority 
of New Jersey’s populace over the issue of exclusionary zoning.

Near the end of his second term in 1979, Democratic Governor Brendan 
Byrne nominated Robert N. Wilentz to serve as chief justice. Wilentz had 
deeply held liberal convictions and, by all accounts, a charismatic personality 
combined with extraordinary intellectual abilities. Wilentz joined a court that 
was already quite liberal. Justice Alan Handler shared Wilentz’s values and 
was also a first-rate legal thinker and scholar. Together, Justices Wilentz and 
Handler would lead the court in its effort to create public policies that would 
mitigate the harsh inequalities embedded in the Garden State’s landscape of 
mass consumption.66

Shortly after his appointment as chief justice, Wilentz thrust his court into 
a firestorm of controversy with its decision in a case known as Mount Laurel 
II (1983). Mount Laurel II threatened to open up the suburbs to low-income 
housing. Governor Kean and legislators from both parties denounced the court 
“in the language of the Cold War.” Mount Laurel II led to a new reform statute 
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(the Fair Housing Act of 1985) that blunted the force of the Court’s Mount 
Laurel doctrine and effectively wrested control of zoning policies away from 
the courts. As Abbott I came up on appeal, all eyes were on the Court to see 
whether it would accept the tepid zoning reform law or risk more conflict and 
reprisals from elected officials by striking it down. In the end, the Court ended 
up retreating in Mount Laurel in a 1986 decision upholding the new law.67

However, one imagines that in 1985 the justices probably felt that they 
did not need to add fuel to the fires encircling them with a forceful ruling 
in the school finance case. In any event, what the Court did in Abbott I was 
give the ELC reformers a crucial legal-doctrinal victory cleverly disguised as 
a procedural defeat.

On the surface of things, the Court seemed to agree with state defendants 
in Abbott I (1985). Just as the trial judge had said, plaintiffs would have to pur-
sue their case through a more cumbersome administrative process. However, 
at the heart of Justice Alan Handler’s opinion for the Court was a doctrinal 
transformation. This reworking of Robinson was precisely what the reform-
ers were hoping for, and it would be highly productive in shaping the future 
course of the litigation.68

Justice Handler’s opinion begins by stating a broad definition of the Court’s 
task in deciding the case. Although it is true that the appeal presents “only one 
narrow issue” and that “the ultimate merits of the constitutional claims and 
defenses are not before” the Court, Handler notes, “the merits . . . cannot be 
ignored, because the nature and scope of the necessary factual inquiry and 
legal analysis influence the procedural course to be taken by this litigation” 
(pp. 380–381). We can restate Handler’s opening move here as follows: The 
narrow issue for decision is, Which tribunal shall hear this case? To answer 
that question, however, we cannot avoid looking into “the merits” (that is, the 
factual and legal claims on both sides) because we must determine what it is 
that the chosen tribunal will be asked to do (“the nature and scope of the fac-
tual inquiry”) and how it should do it (“the legal analysis”). 

These elements—facts, law, and the future course of the litigation—set 
the terms for a long excursion in which Handler would swing back and forth 
between prior law and current factual and legal claims on both sides. At the 
end of the journey, Justice Handler and the law arrive at point very far from 
where they began.
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Justice Handler states the Court’s basic holding early on. The parties’ claims 
should initially be presented to an administrative tribunal. However, in the 
very next line, he rejects the trial court’s rationale for this conclusion and sub-
stitutes another. The administrative route is preferred not because plaintiffs’ 
claims lack “constitutional dimension,” but because the case presents the need 
for “the creation of an administrative record sufficient to guide the adjudica-
tion of the constitutional issues on any future appeal” (p. 381).

Justice Handler then reviewed the history of Robinson and the PSEA. Insofar 
as the PSEA defined goals and standards, it was concededly “constitutional on 
its face.” But the broad question in this litigation was “whether the operative 
terms of the 1975 Act in fact assure that all of the state’s children receive their 
due” (p. 383). Instead of turning directly to what it would mean for all chil-
dren to “receive their due,” Justice Handler then rendered fourteen consecutive 
paragraphs going over the factual claims on both sides. The discussions of the 
ELC’s claims were punctuated with language indicating that reformers should 
be allowed to present their case as they had framed it (pp. 383-387).

Although Justice Handler disclaimed resolution of constitutional issues, 
he opined that they “must be gauged in light of the facts that the parties are 
prepared to marshal.” In 1975, the legislature itself established that “the suf-
ficiency of education” was “a growing and evolving concept.” This “evolving 
standard,” Handler continued, 

will influence judicial evaluation of documented differences in either educational 
achievement or program offerings. If, for example, significant numbers of students in 
plaintiffs’ school districts fail to receive an effective secondary education by reason of 
the 1975 Act’s operation, then the Act fails to provide equal educational opportunity 
. . . Similarly, [the Act] may fail to provide equal educational opportunity by allow-
ing equivalently qualified students to attend schools providing significantly disparate 
program offerings. (p. 388)

From this passage, it seems the constitutional standard is evolving as Justice 
Handler writes. Handler seems to know this, for he immediately moves to 
qualify the quoted passage by acknowledging that Robinson did allow that some 
districts could “go further” by taxing and spending above the “constitutionally 
adequate” level. But Handler then turns away from Robinson again by empha-
sizing a qualifier that we find there: State authorization for local districts to do 
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more was permissible, “provided that such authorization does not become a 
device for diluting the state’s mandated responsibility.” The rest of the opinion 
substitutes “the state’s responsibility” for the idea of “minimum adequacy” as 
the primary focal point.

 “In evaluating whether the 1975 Act satisfies the State’s responsibility,” 
Handler wrote, unequal expenditures were clearly very important. Money mat-
tered, and different districts had different costs and different needs. Indeed, 
differences in “qualities of students may result in different levels of spending 
required to achieve the same level of educational opportunity in different dis-
tricts.” In some cases, “for disadvantaged students to receive a thorough and 
efficient education, the students will require above-average access to educa-
tional resources” (p. 388). Plaintiffs’ education clause claim called “for proofs 
that after comparing the education received by children in property-poor 
districts, it appears that the disadvantaged children will not be able to com-
pete in, and contribute to, the society entered by the relatively advantaged 
children” (p. 390).

In the end, Justice Handler embraced the ELC’s comparative method. 
As his language makes clear, deciding what’s fair will involve an inquiry into 
relative needs and the resources available to meet those needs. In remanding 
the case for an administrative hearing, the Court also alleviated the ELC’s 
concern about Education Commissioner Cooperman controlling the trial. It 
ordered the commissioner to transfer the case to the state’s Office of Admin-
istrative Law (OAL).69

Abbott I was not big news. To the extent that the press covered it, the mes-
sage was what the justices probably wanted it to be. According to the Newark-
based Star-Ledger, the opinion “took no position on the underlying dispute 
regarding educational opportunities.” A New York Times article a month later 
even described Abbott I as “a blow to New Jersey’s urban school districts” be-
cause “the case must first be heard by the Commissioner of Education rather 
than the courts.” The doctrinal significance of the Court’s opinion was not 
lost on Marilyn Morheuser. For her, she said, the opinion “followed from 
the whole thrust of our claims and evidence . . . the Court adopted our basic 
framework. So, procedurally, of course, it was a bit of a setback. But when I 
saw what they gave us, I was delighted.”70
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C O N C L U S I O N :  T H E  R OA D  A H E A D

Morheuser and her ELC colleagues had good reason to be delighted. The road 
from Robinson to Abbott I had been long and treacherous. Abbott I meant that 
Morheuser would be permitted to present her case as she had framed it. As we 
will see in the next chapter, the compensatory vision’s comparative method 
would do prodigious intellectual and emotional work at trial. Abbott I also 
meant that the high court was, at the very least, open to the prospect of tak-
ing relative social positions and educational needs into account in its future 
reckonings of educational adequacy. Although it would be another five years 
before reformers could gain another audience with the justices, they were now 
well on the way to having their vision translated into law. They would win a 
compelling victory at trial and an even more stunning one on appeal in Ab-
bott II. While reformers continued to tend the garden they had planted in law, 
they would continue to neglect the surrounding landscape of politics. The next 
chapter to turns to this phase of the conflict. 


